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GEORGE I<OVFCc!-!In \\,‘/‘.T DFM4R ?.,lI.‘Sl41 
MICHELLE BELLORE. FLEET MEDICAL 
RESOURCES, INC., AND MARINE h4EDICAL 
USIT. IKC., 

Defendants. 
--------------------------------------------------------------~ 

~II’hlORANDUM Lp: ORDER 

GLASSER. United States District Judge: 

BilCKGROUND 

Plaintiff Universal hlarine klcdical Supp!\.. Inc. (“Uni\.ersal”) is a h’ev,. York corporation 

Lvith its place of business in Brookl>x. Compl. ,, c 1 Universal has been engaged in the business 

of selling medical supplies for over 23 l’ears. Defendants George Lovecchio (“Lo\wchio”), 

M’aldemar Musial (--Musial”). and hlichelle Bellore (“Bellow”). all of\vhom now reside in 

Louisiana, are former ernploJ.ees of plaintiff. Musial MXS employed by Uni\.ersal as its 

Corporate Director and Company Super\,isor. His responsibilities included purchasing 

inl.entory, Lvarehouse inventory control, computer analysis. distribution of all international and 

domestic shipments, direct contract xvith clients and \.endors, and obtaining quotes and bids. 

Compl. C; 11. Bellore \vas ernploved as plaintiffs Account Manager, and her duties included I’ . 

‘-maintaining Plaintiffs accounts, placing orders and quotations in the computer, follo\ving up on 

shipments, researching customer inquiries, executing narcotic invoices? printing and distributing 



nnrcotic consumpiil3n xpar1s. entering ir,,c , r,lvtation for qunrtcrl>. AIIOCS reports. and keeping 

!. r,.:; i : I * ,‘> :_ 1,;.i:.r;-.-‘ (‘i.J:Y:^.i ’ 2 j ;::‘. .:,i. .: ] fi\‘C<c’:.iLl \\;:\ :I.:2 St?]< O\\!;;‘.’ <ifa cnrpor~[ion. 

1” - i ;-3 ..1-. >f; b ! \I L,:,;: ;. : i :: IL. -I...‘-\. ,’ I_* ‘,i,.:,, cijg,!gcii j1; [j,,> s31c i~i‘i;lAicril supp!;cs to the maritime 

i!;~l;ij[r!, 1:; Jj,‘;~;;:l‘cm*i- <!! 1 ifij:, i ’ o\.i’cc!lirj clltc‘reci into 3 con:ract 11 ith l-iniI~ersa1 to act as 

Unii.ersal’s S:I!S and mark <tin2 rspresentati~~o. I.1 7‘ this capncit>-. Lo\.ecchio \vas rssponsible for 

handling all saizs for curXII! and potential clients. Compl. t 13. 

Plaintiff alleges that defendants Lo\,ecchio. blusial. and Bellore “conspired together and 

engaged in a course of action designed to destroy ,ile businsss repu+~tion of [Uni\.ersal] and to 

enable said defendants to di\.crt the business of [Uni\.srsal] to their personal benefit.” Compl. 5 

10. Plaintiff claims that Rlusial deliberatcl>p changed the .--ndors from v,%om Uni\xxsal 

1 .lrchased at competiti\x prices to \wdors xvho sold their goods at higher prices in order to 

decrease plaintiffs profits and compstiti\,e position; deliberately purchased items that ;-turned 

over slow in order to tie un cash flo~v \\.ith in-stock merchandise”; deliberately purchased and 

appro\ped the shipping of “short dated” merchandise: deliberately purchased \vrons items in order 

to create chaos after his departure and to increase expenses ~\hen ths correct items had to be 

purchased at greater prices in order for them to be recei\.ed in time to meet shipping deadlines; 

deliberately delay-ed purchases to ensure large back orders and incur additional shipping 

expenses; “deliberatel>. \I-aited until quote deadlines to dilute service”; destro>.ed company 

equipment; erased important information from computer files; falsified records; deliberatel\. 

pro\.ided vessels \vith “minimum quantities rather than the full quantity required”; 

misappropriated to his o1t.n use confidential information and trade secrets. including company 

files. customer lists, corporate operating procedures. price catalogs, and vendor contracts; 
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di\,ertcii appr(>Xim:l??l>’ SSO.000 \~‘i~I-th of inL,i -r-Th;ln;lisc tn his 0\vn 1ISS: dclibsratcl>. failtx! I0 SSi>,! 

r:\‘i.,‘::.!j.‘,l j;;‘1y‘: [iI tl?(x ]il,iI:\!‘:!;.1’.!!-~‘[~ f\)! ii+ i’!‘Ci;, L 111 (>r,i<: [o hxi:i plaintifi.. therci>y causing plaintiff 

I _ ,,I.,,, ‘.; I~l‘:i:-i‘l.~:...l::-,.:l~,I, ‘-1.f “‘I, i.K-x!r;~l~ seni ii!<. ii-rc”ci lii‘l;lS to plaintit‘;.s main accounts to 

ciestro). plain~ifi~s ;‘i’p~!i,:;!ii~.. J:‘:d I c. ‘:-5;;?ir;‘;l \\ ith cl,, ‘+~mdan(s 13ci!orc ax1 LoLwchio to cli\wt 

business from plaintiff to ~o:ll;~cti!~~rs in K’c\v Orlcxns. 

Plaintiff further alleges that Bellore deleted important narcotic/controlled substance 

records required b> federal law for DEA reportin,. 0. delitxratel>p sabotaged monthl>. reports and 

records; submitted incorrect reports to federal authorities; deliberately u,ithheld documents in 

order to injure plaintiff-s rsputation: dzliberatel~. delayed in responding to customer research 

inquiries; and deliberateI\- clelaysd order quotatioli to gi1.c competitors of plaintiff “an edge.” 

Compl. :i 15. 

On December 26. 1997. defendants Musial and Bellore left their employment ivith 

plaintiff and \\.ent to l\.orli at defendants Vnrine Medical Unit. Inc. (“hkuine”) and Fleet Medical 

Resources, Inc. (“Fleet”).’ Lol.ecchio remained in pla;rl,,fFs emplo>, and continued to conspire 

\vith defendants Bzllore and ;Llusial by calling plaintiffs clients and telling them that Bcllore and 

;Musial’s cornpan). had much better service and pricing than plaintiff and other\Gse disparagirq 

plaintiff. 

In Februar\- of 1998. Lo\,ecchio announced his rssignation. On February 27. 199s. 

‘Tchoupitoulas Street il’harf, Inc.: does business as “Marine Medical Unit.” Marine \vas 
formed approxkately t\venty j.ears ago. Fleet \\.as formed in September of 1997 and currently 
operates out of a trailer office located behind Marine’s medical clinic. Both Tchoupitoulas and 
Fleet are o)vned by J. Carlyle Smith. See Smith .4ff. Y,c 1, 2, 7 (attached to Defs’ Notice of 
Motion to Dismiss). 



Plainlifft!lzn til<cl thii ln\\.sllit claiming: 1 ;xch of fiduciar\, dutl, by defendants Musial. 

Bellore, and Lo\wchio. tortious interference \\,ith business relations against defendants Musial, 

Bellore, Lo\,ecchio. and hlarine h,lsdical; breach of contract against all of the defendants: and 

misappropriation of confidences and secrets against all of the defendants. 

Plaintiff also filed a motion for a tsmporar> rcstraiii;,lk 7 order, \ihich \i’as denied by Judge 

Gershon on Ma\, S. 199s. Plaintiff then filed a motion for a prcliminaq. injunction, requesting 

that this court enjoin defendants from from utilizing confidential information obtained from 

Universal and from disparaging Uni\.ersal to its customers, past or present. That motion \\.as 

denied by this court at oral argument on June 26, 199s. Defendants. in turn: have filed a motion 

to dismiss plaintiffs complaint. 

DISCIJSSIOS 

Defendants’ Motion to Dismiss 

Lack of Personal Jurisdiction 

Defendants’ argue that all claims against Fleet and Marine should be dismissed for lack 

of personal jurisdiction. 

In deciding a pretrial motion for jurisdiction: a district court has considerable 
procedural leeivay. It may determine the motion on the basis of affidavits alone; 
or it may permit disco\.er>, in aid of the motion; or it may conduct an e\pidentiar> 
hearing on the merits of the motion. If the court chooses not to conduct a full- 
blo\vn e\.identiarJ, hearing on the motion. the plaintiff need make only a prima 
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facie showing of,iurisdiction tlirou~h it; o1i.n zffitin\.its 2nd si,,,, ~t~wrting materials. 

and thus it \vill rel), on pixin;ifl-s af!icl,l\.its. In awl>-lins the’ aflidn\.its. the facts are to be 

construed in the light most favorable to the plaintiff. U. (citing AI. Trade Finance. Inc. \‘. Petra 

Bank. 989 F.2d 76, 79-80 (2d Cir. 1993). 

Personal jurisdiction of a federal court o\w a non-domiciliaq. is determined by the law of 

the state in Lvhich the federal court sits. Arro\\,smith \‘. United Press Int’l. 320 F.2d 2 19. 222-X 

(2d Cir. 1963). New 1’ork Law on personal jurisdiction is codified in CPLR 45 301 and 302. 

Section 30 1 pro\.ides for general jurisdictioIl o\‘er a non-domiciliary defendant \vhere that 

defendant is “engaged in such a continuous and qxtematic course of doing business here as to 

lvarrant a finding of [its] presence in this jurisdiction.” Beacon Enter.. Inc. v. bfenzies. 7 15 F.2d 

757, 762 (2d Cir. 1953) (quotin, 0 Simonson \‘. Int’l Bank. 14 K.Y.2d 28 1, 251 N.Y.S.Zd 433, 

436: 200 N.E.2d 437 (X.Y. 1964)). “The non-domiciliar). must be doing business in Ne\v York 

not occasionally or casuall!,. but Lvith a fiiir mc’asure of permanence and continuity.” Id, Here, 

there is no allegation that the corporate defendants “do business” in Neiv York. Thus. there is no 

general jurisdiction o\xx- these defendants. 

‘The o\vner of both Fleet and hlarine states in an affida\rit that neither company has an 
office, employees, mailing address, telephone listin, 0. bank account, or propert)’ in New York. 
Although Marine did. prior to September 1997. prolide medical advice to companies based in 
Ne\v York and occasionall>, sold medical supplies to companies based in New York, it \vas not 
doing so at the time this la\vsuit xvas filed. 
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3. commits a tortious act Lvithout the state causing injq. to person or property Lvithin the 
stat2 . . . if he 

(i) regularly does or solicits busin2ss, or engages in any othsr 
persistent course of conduct. or deri\.es substantial rei’enue from 
goods used or consumed or ser\,ices rendered, in the state, or 

(ii) expects or should r2asonnbly espect th2 act to hate 
consequences in the state and deri\.es substantial revenw from 
interstate or international commerce: or 

4. ouxs. uses or possesses any real proper-t\. situated u.ithin the state. 

Plaintiff argueS that this court doss ha\.2 personal jurisdiction o\.er the corporate 

clefcndants because Fleet \vas formed in September of 1997. at the tin12 hiusial and Bellore claim 

the!. formed their intention to leave Uni\,ersal. From that time through Dscembzr of 1997, 

hlusial and Bzllore engaged in tortious conduct in Ne\v York on b2hnlfof Fleet and “continued 

the effort to interfere Lvith Plaintift‘s businsss from Louisiana.” Thus. plaintiff asserts. these 

facts demonstrate, prima facie. that Fleet committed tortious acts in New York through Musial 

and Bellors. There is also p2rsonal jurisdiction o\‘er Marin because Marine is o\vned by the 

sam2 person as Fleet and has “participated in the conspiracy by placing Lo\.ecchio on*its payroll 

, 6 



to a conspirac>. !iid>. SL:b,jfl- 71 that out-of-state ci~i;x,iant to jurisdiction in Ne~f. York under 

5 302(a) of the CPLR.” Camrxniello Imnorts. I-td. 1.. Sanoriti Italia S.P.A., 1996 WL 437907 * 

6 (S.D.N.Y. Aug. 2, 1996) (citing I.ehiph I’alle~. Industries. Inc.. \‘. Birenbaum. 527 F.2d 87, 93- 

9-l (23 Cir. 1975): Chrlsler Capital Corp. 1.. Century I’o\i.er Corn.. 778 F. Supp. 1260 (S.D.N.Y. 

1991); Singer \‘. Bell. 585 F. Supp. 300. 302 (S.D.S.\r’. 198-l)). Ne\,ertheless, ‘.[t]he bland 

assertion of a conspiraq. or agency . is insufficient to establish jurisdiction.” Id. (citing 

Lehigh Vallev Industries. Inc., 527 F2d at 93-9-I: Sinxr. 585 F. Supp. at 303). Rather, “[t]o 

establish jurisdiction on the basis of an alleged conspiracy. plaintiffs must allege facts 

demonstrating prima facie conspirac>,. and must allege facts ~varranting the inference that the 

defendants lvere members of the conspiraq,.” Id. (citing Sinner. 585 F. Supp. at 303; Dixon v. 

black. 507 F. Supp. 345. 348 (S.D.N.J.. 1980). 

Plaintiff has failed to meet this burden as it has pro\,ided no facts to suggest that Fleet 

n.as a co-conspirator of defendants Musial and Bsllore. Surely the fact that Fleet’s incorporation 

leas contemporaneous to this alleged conduct b!. hlusial and Bellore does not establish a prima 

facie sho\\.ing of a conspiraq.. Finall!.. e\pen \vere it true that Marine has placed Lovecchio on its 

payroll solely in order to avoid the appearance that defendant \vas norking \iith Musial. such 

activity has occurred in Louisiana, not New York. Therefore. this court does not have personal 

jurisdiction ol’er the corporate defendants and all claims against Fleet and Marine are dismissed. 
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Plaintiff‘beur~ the btirdcn of establishllig that \ r’1:l.l: 1‘; properly laid in the district in 

ivhich the complaint ivas filed. & Pilates. Inc. \.. Pilates Institute. Inc.. 891 F. Supp. 175, 182 

(S.D.K.1’. 1995). The \.enue rule in di\.ersitj, cases appears in 28 U.S.C. 5 1391 (a). ivhich states: 

A civil action l\.herein jurisdiction is founded onI>. on diversit). of citizenship 
ma>‘, except as other\\.ise proi.ided b>. !‘. -v, be brought only in (1) ajudicial 
district xx.herz any defendant resides, if all defendants reside in the same State, (3) 
a judicial district in \\%ich a substantial part of the e\‘ents or omissions gii.ing rise 
to the claim occurred: or a substantial part of propert>’ that is the subject of the 
action is situated, or (3) a judicial district in which any defendant is subject to 
personal jurisdiction at the time the action is commenced? if there is no district in 
ivhich the action may other\\ise be brought. 

“In the case of multiple claims. proper venue must be established \vith respect to each cause of 

action asserted.“ Saferstein ~7. Paul. hIarciinl\.. Durham. .Jnrnes. Flandrenu R Roger. P.C.. 927 F. 

Supp. 73 1. 736 (S.D.N.Y. 1996) (citing PI. Inc. \.. Qualit!. Produc&. Inc.. 907 F. supp. 752. 757 

(S.D.K.Y. 1995); Jordache Enterprises. Inc. \.. Rrobeck. Phlqer R: Harrison. 1991 WL 74860 at 

* 3 (S.D.K.Y. Mar. 7. 1991)). “Venue is proper in each district that is the situs of a substantial 

part of the events or omissions giving rise to the claim.” PI. Inc. \‘. Qualit\’ Products. Inc., 907 F. 

Supp. 752. 757 (S.D.N.Y. 1995). Thus. the fact that venue may be proper in Louisiana does not 

preclude a finding that \.enue is also proper in New York 

‘Defendants admitted at oral argument that the Eastern District of New York is the proper 
venue for plaintiffs breach of contract claim. Defendants ha\.e not challenged venue for 
plaintiffs breach of fiduciary duty claim. 

8 



Plaintiffs tortioas interference claim s:atei: tl-:::: -[t;!x \w?ngfu! ?Xi’2il5 employed by 

~y.~f-:+~J,i:~;:::; i::c’l,:il; t:-:!;;+ 3; i .;’ y’- i_ .::; -:.:;cj;li’;lt. :t.L:iic CL; ,:;;I j’j:iintifj [o ~~~~~L~!:j~r~. t];c 

I;;i.~.~:lpl’c,j”‘i,l:;~i:: f ,. ‘- ‘.! .‘Y’,. _ _, Tcbl;,;‘, ‘Iid ]Tl-iCj!;;’ ;l~f;,rl:i.l:l:li!. Llild tllC liCI> Of Clllj3ic~J-ecZ 

dislo>.alt!- hercixhr;: :,t’: : ;: ” ,_ ~“vxpl ( 23. l‘h~ n:n.iorit>. c?f the relc~x~t acts enumerated in 

plaintiffs comp!aint nicurr2il i;! Se\\. J’ork. Therefore. \‘cnlx on this claim is proper in the 

Eastern District of Neu J’ori\. 

Plaintiff-s final cause of action is for “misappropriation of confidences and secrets.” 

Plaintiff states in its complaint that “Defendant hlusial. \\.hile still in the emplo>. of Plaintiff and 

in conspiracy \\.ith defendant Bellore and Lo\.ecchin. \\rongfull>, copied Plaintiffs customer lists 

and other confidential and secret information for the purpose of utilizing that information to 

deprive plaintiff of business. Defendant Fleet! J.:J.:‘,-. 2J;clLb ..I .id Lo\.ecchio, ~;nolving of the 

\\,rongful acquisition of this confidsntial and secret iniormation, have utilized that information in 

di\.erting business from Plaintiff.‘. Compl. ,; rc 33, 34. The gravamcn of a complaint for 

misappropriation is the \\.rongful taking of a trade secret. Lvhich allegedly occurred in New York. 

Thus. venue is proper for this claim in the Eastern District ofNew York. 

Failure to Stats a Claim 

Finally. defendants argue that plaintiffs claims for tortious interference. breach of 

contract, and misuse of confidential information should be dismissed for failure to state a claim. 

LeGal Standard for a Motion to Dismiss for Failure to State a Claim 

On a motion to dismiss. the factual allegations of the complaint must be accepted as true, 

and the complaint must be liberally construed and its allegations considered in the light most 

fa\.orable to plaintiffs. hlorin \.. Trupin. 711 F. Supp. 97. 103 (S.D.N.Y. 1989) (citing D\v-ver v. 
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p,. ‘$7‘ 777 r 3,J (‘7 - Q?O -<y (?,I r‘:- p.G .,... L. I , ,-Ll o-‘. : ,... ‘.,- ; ,;qq: and Sch3lcr 1’. Rh~cx. 116 L1.S. 232. 236 (1974)). .__ . L JL --.-.-‘-- 

“..‘\ j,‘,,- ::,;;I I,! Ji:,,~: . .” .,, 1 b-’ T ; i’,,‘, “‘. /. !: ;ii’y;‘;!‘% T(‘i 132 <.;,rt.lin that the plaintiff is entitled to 

,‘,I y:;;c: 1::;;;i.x- ;:::> x. ’ ,: ‘,:.i;!:!~ could be prr>\-c,i in s\~~~<li-~ of the claim made.” !& (citing 

(‘oI:]~L~ 1’. (;ib;~~l~ ;i., i .b,,. -ii. 45-46 (,1957)j. _ .- ..-.___- 21. - . _ “11 n;otion t:) dismiss is addrsssed solei>. to the 

face of the pleadings. wc! ’ ji!!x court’s function . . is not to ivsigh the ei.idence that might be 

presented at trial but merel~~ to determine Lvhether the complaint itself is legally sufficient.” 

Tinlee Enterprises. Inc. \.. Aetna Casualt>, 8r Suret?. Co.. S31 F. Supp. 605. 607 (E.D.K.Y. 1993) 

(quoting Goldman x.. Belden. 754 F.2d 1059. 1067 (2d Cir. 1985)). 

Tortious Interference 

Defendants first contend that Louisiana substalltii,s l;i\v should apply to this cause of 

action because Louisiana is both the locus of the tort and the domicile of the defendants. “[A] 

federal court adjudicatin, 0 a state law claim must appl!. the choice of la\\. principles of the forum 

state.” Norin Corp. 1’. Roc,ne\r. Pace Inc.. 71-I F.2d 255. 263 (2d Cir. 1984). Thus, Ke\v York 

choice of law jurisprudence governs the determination of \\.hether to appl!. New York or 

Louisiana la\v. For tort claims. Ne\v E’ork uses the “grsater interest test” to make this 

determination. & Robins \‘. Mas h,Iara.lJS.4. 923 F. Supp. 460. 465 (S.D.N.Y. 1996). “Under 

that test. controlling effect is fiven to tbs la\v of the jurisdiction which, because of its 

relationship or contact \\-ith the occurrence or the parties has the greatest concern lvith the 

specific issue raised in the litigation.” 14. at 465 (citing Babock 1’. Jackson. 12 N.Y.2d 473,481, 

240 K.Y.S.r)d 743. 191 N.E.2d 279 (1963)). Therefore, the question to be decided is Lvhether 

k’ew York or Louisiana has the greater concern ivith plaintiffs claim of tortious interference. 

Plaintiff Universal corporation organized under the lalvs of New York \j.ith its principal 

10 



interference \\ith prospecti1.e business relations. Compl. y[ 22 (“Defendants, and each of them. 

ha\.e w\ln~fully interfered \\.ith the contractual and prnspccti\,s business relations betlveen 

Plaintiff and its customers.“). To state a claim for tortious interference ivith contractual relations 

under Ke\v York la~i., “a plaintiff must all ege (1) the existence of a xxlid contract bet\\.een itself 

and a third party for a specific term; (2) defendant’s kno\\.ledge of that contract: (3) defendant’s 

intentional procuring of its breach; and (1) damages.” Riddell Snorts Inc. \‘. Brooks. 872 F. 

Supp. 73, 77 (S.D.N.Y. 1995). Plaintiff has not alle, (Ted the existence of a valid contract betiveen 

itself and a third party for a specific term nor has it alit, -‘Ed a breach of such a contract. Plaintiff 

thus fails to allege the necessary elements of a claim for tortious interference. & Robins 1’. 

Max Mara. U.S.A.. Inc.. 923 F. Supp. 460. 46s (S.D.N.\I’. 1996) (**In order for the plaintiff to 

ha\.e a callse of action for tortious interference of contract. it is axiomatic that there must be a 

breach of that contract by the other part>..“) (internal quotation marks and citations omitted). 

To state a claim for tortious interference \\.ith business relationsy4 plaintiff m\lst allege: (1) 

“This tort is variously, referred to throughout the case law as tortious interference \vith 
business adt.antage. business relations. economic relations. and prospective economic advantage. 
The elements. ho\ve\.er. are the same. See PPX Enterprises. 8 18 F.jd at 269. 
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n,i’, :i::;,’ 11~ ~,‘,~i: c‘c,:?i” ” ’ : ’ : ‘.~: 
I““‘.? .’ “- 

:::~ cic;$i:da!li L;:c’~ dishl)nzst. unfpiir. or improper III~~JIS. 

such a< criminal 0r fi-ai~~iu!~:i~~i <.co;ki::,r: nixi (-1) injiirv to the relationship. & Purcess \‘. . 

Sharrock. 33 F.3r1 1  Li , 34. l-1! (2d (‘il.. 199-I) (citing . ‘?S Entemrises. Inc. 1’. Audiofidelit\. 

Entemrises. Inc.. 8  18 F.2d 266, 269 (2d Cir. 1987); Burba 1’. Rochester Gas R: Elec. Corp.. 528 

N.Y.S.2d 241 (A.D. 4:” Dep’t 1958)). 

Uni\.ersal has not al leged in its complaint any specific business relations \vith a  third 

part!‘, nor does it al lege any harm to such a relationship. F.kL;xr. plaintiff states only that 

defendants inferred Lvith business relations bet\\-een itself and ‘.its customers”. Such an bare- 

bones allegation is insufficient to set forth a  cause of action for tortious interference \\,ith 

business relations and, therefore. plaintiffs claim is dismissed. 

Breach of Contract 

Defendants ar_gue that plaintiffs claim for breach of contract should be dismissed because 

plaintiff -‘has materially o\,erstated Lo\.ecchio’s obligations under the 1998 Contract. and no 

breach has occurred.” To state a  claim for breach of contract under New York la\v, a  plaintiff 

must allege: (1) a  contract: (2) performance of the contract b\, one part!‘; (3) breach of the 

contract by the other; and (4) damages.  .5& Camno v. 1” Kation\\.ide Bank. S57 F. Supp. 264, 

270 (S.D.N.Y. 1991). Plaintiff has al leged all of the necessary elements of a  breach of contract 

claim. Whether the relationship betv,.een Marine and Fleet and Lovecchio and Musial is one that 

Jvould constitute a  breach is a  question of fact that \viIl not be decided on a  motion to dismiss. 

M isappropriation of Conf idences and Secrets 
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‘-‘The most compr~hensi\~e and influential ctcfinitioli c>,fa trade secret is that set out in 8 757, 

comment b of the Restatement of Tort (1939) . . .“’ rd. (quoting Lehman 1’. Do\v Jones R: Co., 

783 F.2d 285. 297 (2d Cir. 1986)). That definition, in rcle\,ant pa-t, states: 

A trade secret may consist of any formula, pattsrn. cie\,ice or compilation of 
information \vhich is used in one’s business. and lvhich gi1.e him an opportunit>, 
to obtain an adlrnnta2e o\w competitors \\%o do not kno\v or use it. 

Restatement of Tort $ 757, comment b. The Iie\\- York courts, Lvhen determining \vhether a 

trade secret exists, ha\.e considered the follo\\ing facts to be rele\.ant: 

(1) the estent to Lvhich the information is kn0u.n outside of his business; (2) the 
extent to Lvhich it is kno\vn by emploq.ees and others in\rol\,ed in his business; (3) 
the extent of measures taken by him to guard the secrecy of the information; (4) 
the value of the information to him and to his competitc vs. (5) the amount of 
effort 0~ money expended by him in de\.elcping the information; (6) the ease or 
difficulty with \\-hich the information could be properl). acquired or duplicated by 
others. 

!cj. (quoting Eagle Contronics. Inc. 1’. Pica. Inc.. 89 A.D.2d 803. SO3-04. 451 N.Y.S.2d 170. 472 

(41h Dep’t 1982) (quoting Restatement of Torts s 757, comment b)). 

Here defendants argue that plaintifrs customer list iq not a “secret”’ because it is “readilL 

ascertainable“ from sources outside the plaintiffs business. Defs’ hlcm. of La\v 22 (citing 

American Institute of Chemical Engineers v. Reber-Friel Cl.. 652 F.2d 382: 386 (2d Cir. 1992); 

Columbia Ribbon R: Carbon Mfg. \‘. A-l-A CorD., 42 N.Y.2d 496: 499, 398 N.Y.S.2d 1004, 

1006 (1977). Unix.ersa1.s customers are “ship chandlers, steamship lines and cruise ships.” id. 



i’\sclJ!li li.Ci’IIdii!,i~~ic’ IiJiii h,r.i. _’ ,..:.;L., .,! T.1 ;‘i,:, fi\rIll~! iTlJl!OJ LT’S !~usiness u111~35 the eninlo\w 

had 5;iolen or mc’lni+/‘J II :,a 2\:2j~inir li.;_;?.” _~~_ll. -2’ Whl\i* Jl,shincr~~ CQ. Inc. \‘. Koerber AG. et al.. _- -. -_- 

240 A.D. 2d 400.402, 058 N.J’.S.Zd 385, 387 (2d Dep’t 1997) (citing Amana Esnress Intl. v. 

Pier-Air Intl., 2i 1 .;‘\.u.- ” ‘d 6%. 62 i h.Y.S.2d 109; Silfen. Inc. 1.. Cream. 29 N.J’.2d 357. 328 

N.Y.S?d 423, 278 N.E.2d 636: KCN Co. 1’. Cnvanaeh. 215 A.D.Zd 737. 627 N.E’.S.?d 4-l6: 

\\‘alter Karl. Inc. \‘. \\‘ood. 137 A.D.2cl 23, 52s X.:.Y.S.‘ld 9-l) (emphasis added). 

Here plaintiff has ind eed alleged that defendant Lo\wchio stole its customer list. Furthermore, 

plaintiff does not argue that it \vas only its customer list that \vas misappropriated. Rather, the 

appropriated information is variousl>- described in plaintiffs complaint as “compan]rv files. 

customer list: corporate operating procedures. price catalogs: [and] \.endor contract,” compl. 513: 

and as “vendor contracts. pricing information, operating procedures. and other matters kept 

confidential or secret by Plaintiff. whose confidential nature and c0mpctitix.e \.alue \vas kno\vn to 

Musial. Bellore, and Loivzchio.” Compl. y 33. Furthermore. plaintiff states that such 

information \vas gathered at “considerable expense and effort o\‘er the course of its 23-,,ear 

existence.” Compl. T 30. As all allegations on a motion to dismiss must be assumed to be true. 

this court finds that plaintiff has sufficiently alleged a cause of action for misappropriation of 

trade secrets. 

CONCLUSION 

The corporate defendants - Fleet Medical Resources. Inc. and Marine Medical Unit, Inc. 
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Dated: 

SO ORDERED. 
Ii- 

hne~, 1998 
Brooklyn, New York 
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. 

John P. Gulino. Esq. 
85 Kieii Dorp Lans 
Staten Island. h3’ 10306 

16 


